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Making Sense of the New Provisions
The rather grandly named "Money Laundering,
Terrorist Financing and Transfer of Funds
(Information on the Payer) Regulations 2017" are
still in draft at the time of my writing this article,
but are due to have taken effect on 26 June with
few anticipated changes before their
implementation. Inspired by the Fourth EU
Directive on Money Laundering the new
regulations are nonetheless "Brexit proof", with
the Government already having announced that
it is committed to the highest standards of control
on money laundering, terrorist financing  and
related areas of financial crime. Whatever the
bonfire of red tape that might await us, therefore,
these provisions will prove to be flame-proof.

Some of the difficulties of implementation that
you might experience are because the
regulations were designed with the banks in
mind rather than much smaller professional firms.
Firms are required to designate an "officer"
responsible for compliance with the regulations
who might or might not be the same person as
the Money Laundering Reporting Officer, who as
a "nominated officer" is also required by the same
regulation 21. The officer in charge is required to
be "a member of the board of directors or
equivalent", and so will be a partner in most law
firms. Some have suggested that this person may
not be the same person as the Money Laundering
Reporting Officer but this view seems
incompatible with other parts of this regulation,
including the need in due course to nominate the
office holders to the SRA at r.21(4). One option
would be to nominate the COLP as the officer
responsible and someone else as reporting
officer.

Beyond this, an overview of the new provisions is
that the day-to-day checking of client identities
and funds that has become so firmly established
in recent years will not change greatly. However,
the management responsibilities will become
more onerous. If yours is a firm that falls under the
regulations by undertaking the sort of work listed
at regulation 12 (broadly, transactional work,
establishing companies or trusts and tax advice),
you are also required to conduct a risk assessment
of your exposure to the areas covered by the
regulations and then adapt your policy
accordingly. 

Other aspects of the new regulations which have
caused concerns are the need to identify
“politically exposed persons' (“PEPs”)” and the
enhanced data protection provisions. Whereas
the need to screen for PEPs was a part of the

earlier 2007 regulations, the definition was then
limited to foreign based prominent persons and
those in international organisations. The
definition now covers domestically placed senior
politicians, civil servants, judges, military officers
and the like, along with their “known close
associates” and immediate family members.
Although still no doubt uncommon, this will
clearly become more of an issue on more
occasions and so will need to be reflected in
revised procedures in firms' forms and manuals.
The provisions are not intended to demonise
such personnel. However, firms should be more
on guard for suspect transactions involving more
wealth than might have been expected from a
person of that profile. Bear in mind also that a PEP
remains as such for 12 months after they cease to
hold that office.

As to data protection, there is now a need to
inform clients of the purposes that their identity
documents will be used for and how long they
will be kept for, which will require changes to
former terms of business documentation. The
retention period is five years from the end of the
matter or the business relationship. It has been
suggested that firms will have to take out any files
from storage after five years so as simply to
destroy the ID documents and then return the file
to storage for the remaining storage period -
usually 6 years but sometimes longer. With a bit of
luck this might be avoided by gaining the client's
"express consent" to the ID evidence being stored
for longer, as provided for at regulation 39(4).
There will also be some doubt as to the point at
which the regulatory period expires since it is
stated to be five years from the end of the matter
or that "the business relationship has come to an
end" - again, clear enough when a bank account
has been closed but not in relation to a client who
had instructed the firm on a number of occasions
in the past but who then seems to cease to do so.

The new regulations seem likely to represent the
most important aspect of changed compliance
arrangements this year. Next month we will turn
our attention to the SRA's plans to amend the
Code of Conduct and the Accounts Rules which
will probably take effect next year.

Further guidance and materials on this topic
are available from Infolegal
www.infolegal.co.uk
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