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What 
does 
2022 
have in 
store 
for us? 

With so much to choose from, 
here are ten of the significant 
compliance issues for the 
New Year from Jayne Willetts 
Solicitor Advocate and Bronwen 
Still Solicitor Consultant both of 
Jayne Willetts & Co Solicitors 
Limited 

1.  TRANSPARENCY RULES

The SRA has been ramping up the 
pressure on firms to ensure that 
they are aware of, and complying 
with, their obligations under these 
rules to give clear costs and 
other information to the public. 
Further guidance was issued  on 
3 August 2021 to help firms and 
this included suggestions for best 
practice plus templates which 
cover all areas of work where 
costs information is mandatory. 
At the November 2021  SRA 
COLP COFA conference there 
were indications that the SRA is 

preparing to do another sweep 
of firms’ websites to check the 
current level of compliance. Firms 
have fallen down in the past for a 
number of reasons, including that 
the information was not sufficiently 
prominently displayed, VAT was 
not included  and it was not made 
clear what work was included and 
what excluded from the quote. 
These rules go to the heart of 
achieving the regulatory objectives 
of “protecting and promoting the 
public interest” and “promoting 
competition” and the LSB is 
keeping a close eye on levels of 
compliance and enforcement by 
the SRA. They have now been in 
force for two years so any failure 
to comply can be expected to be 
dealt with harshly.

2.  TREATING OTHERS WITH 
RESPECT

The SRA has been under pressure 
for some time to take action 
against firms that create “toxic 
workplaces”. High profile cases 
involving junior solicitors who 
have cracked under relentless 
pressure and bullying, misled 

their clients  and been struck off 
have led to questions being asked 
about why the firms that created 
the problem did not face censure. 
By their actions and/or omissions, 
these firms had put clients at risk, 
damaged the reputation of the 
profession and risked negligence 
claims.

The Code of Conduct for Firms 
is prefaced by a statement that 
it aims to “create and maintain 
the right culture and environment 
for the delivery of competent and 
ethical legal services to clients”. 
However, there is nothing in the 
Code’s standards that puts this 
into mandatory form and the SRA 
has, therefore, had no real peg 
on which to hang disciplinary 
action against firms which operate 
poor workplace environments. 
Surprisingly, there is also no 
guidance on creating the kind of 
work environment that the SRA 
would ideally like to see. 

At the COLP COFA conference 
there was finally an indication that 
the SRA is about to address the 
problem. In one of the conference 
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workshops, the SRA indicated that it is 
contemplating a rule which would place 
an obligation on firms, their managers, 
and employees to treat each other with 
respect. Obviously,the SRA’s thinking 
about this issue is, at this stage, in its 
infancy so we have no idea of how this 
might convert into a requirement that 
is sufficiently clear to be enforceable. 
There will, however, need to be a 
consultation so this might be something 
worth looking out for.

3.  SUPERVISION

The Code of Conduct requires that 
firms “have an effective system for 
supervising clients’ matters”. This 
should include file reviews, appraisals 
and a management system which 
encourages employees to be open 
about problems they are having with 
their caseload, or on individual matters 
or about their mental health. 
The Covid pandemic changed working 
practices overnight when home working 
was mandated. This has now led to 
most firms adopting flexible working 
arrangements with their employees 
attending the office for part of the 
week and working the rest of the week 
at home. It seems likely that this will 

continue. To make this successful, 
managers have had to re-think their 
management arrangements for 
supervising client work. Issues to focus 
on include: 

•  Ensuring client confidentiality – what 
do you know about your employees’ 
home working environment? Do they 
have somewhere to make calls without 
being overheard? Can others see 
their computer screens when they are 
working?  What instructions do they 
have with regard to the use of home 
electronic devices? Is IT security 
sufficient?

•  File reviews – what arrangements 
do you have? Do these continue to be 
done regularly?

•  Isolation and insecurity - do your 
employees feel supported when 
working remotely? Do they know who 
to contact with a problem? Are there 
regular team meetings? Are you able to 
identify those who are struggling?

4.  COMPETENCE

The profession has had a fairly free ride 
with the new continuing competence 
arrangements under which individuals 
have to assess their own training 
needs and ensure that they are met. 
Checks by the SRA have largely been 
a tick box exercise as part of the bulk 
renewal process. Things, however, are 
about to change. The LSB now has 
this subject under its microscope and 
issued a consultation in December 
2021. The end result will be “outcomes 
regulators should pursue to ensure 
legal professionals have the necessary 
and up-to-date skills, knowledge, 
attributes and behaviours to provide 
good quality legal services”. The LSB 
wants regulators to set standards of 
competence, regularly assess these 
and intervene when they are not being 
met.

The LSB has done some preliminary 
work by looking at how other 
jurisdictions deal with lawyer 
competence and has held some 
information gathering exercises 
involving interested bodies. It is clear 
that the status quo is not going to be an 
option. 

Currently, the Code of Conduct requires 
the service provided to clients to be 
competent and that managers and 
employees are competent to carry out 
their role.  The SRA has not enlarged 
on what competence looks like – but 
this is clearly about to change. 2022 
will see the introduction of a far tighter 
regime. 

5.  PROFESSIONAL INDEMNITY 
INSURANCE

Firms are increasingly aware of the 
difficulties caused by a hardening of 
the indemnity insurance market. Not 
only are premiums skyrocketing but 
insurers are increasingly becoming 
risk averse and this is beginning to 
have a limiting effect on innovation in 
the legal profession. For example, this 
has had a big impact on those wanting 
to provide reserved legal services 
through “freelance practice” which 
has effectively been strangled at birth 
because of the lack of availability of 
cover. 

These difficulties have been noticed by 
the LSB which now wants to review the 
way the insurance market operates to 
see if it is possible to establish the right 
balance between protecting consumers 
when things go wrong, and the costs of 
that protection and associated impacts. 
The LSB’s underlying concern is that 
the increased costs of insurance will be 
passed on to consumers and that this 
will reduce access to justice. There will 
undoubtedly have to be some dialogue 
with insurers about the minimum terms 
and conditions but it does seem that 
LSB intervention in the debate may 
ensure a more holistic approach to 
the issue which moves away from the 
SRA’s continued attempts to reduce the 
minimum cover required. Again, 2022 
may have some changes on the horizon.

6.  PLANS TO INCREASE SRA’S 
FINING POWERS
 
With the SRA agreeing to pay costs of 
£228,000 to Jamil Ahmud and facing a 
claim of £534,000 from Liz Ellen both 
because of failed SDT prosecutions, 
it seems bad timing for the SRA to be 
asking the profession for approval of 
proposals for an increase in its internal 
fining powers from £2000 to £25,000 
but that is what is contained in the 
recent consultation paper. 
Added to which the SRA is suggesting 
that it should take into account the 
turnover and/or the income of firms 
and individuals in setting fines and 
also introducing fixed penalties of up to 
£1500 for minor breaches. 

The key issue here with the increase 
in fining powers is a lack of impartiality. 
The alleged breaches would be 
investigated by an SRA investigator; the 
same investigator would then make a 
recommendation as to sanction and a 
decision would then be made either by 
an SRA Executive Director or an SRA 
Adjudicator or an SRA Adjudication 
Panel. The whole process would be 
undertaken by individuals employed by
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the SRA. It is one of the cardinal rules 
of natural justice that no-one should 
be a judge in their own cause (“Nemo 
iudex in causa sua”). At least with the 
SDT, the case would be considered by 
an impartial panel which includes two 
practising solicitors.

The deadline for responding to the 
consultation paper is 11 February 2022. 
I would encourage our members to 
review the proposals and respond.

7.  LEGAL OMBUDSMAN DELAYS 

The Legal Ombudsman acknowledges 
that its unopened caseload is still 
”unacceptably high”  and is attempting 
with its relatively new management 
team to address the growing backlog 
of complaints. However, problems with 
staff performance particularly during 
the pandemic as well as increased 
demand for its assistance have left the 
Ombudsman struggling to maintain 
a proper level of service. The latest 
proposal together with a request for an 
increase in funding is for there to be 
an amendment to the Legal Services 
Act which would allow the Ombudsman 
to contract out some of its workload to 
agency or temporary staff. 

Whilst some clients and their 
complaints are always destined for 
determination by the Ombudsman, firms 
should try wherever possible to resolve 
client issues and avoid the involvement 
of the Ombudsman even more so whilst 
it is unable to offer a timely service. 
A dissatisfied client can become even 
more dissatisfied if he or she has to 
wait 18 months for the first letter to 
arrive from the Ombudsman. The delay 
damages the reputation of the firm 
itself as well as the profession with an 
inevitable reduction in public confidence 
in the ombudsman scheme.

8.  REPORTING CONCERNS TO 
THE SRA 

At senior level, the SRA has in the past 
cautioned firms not to report every 
concern unless they genuinely believe 
it to be a breach of the rules. It has also 
been said that the SRA did not want 
to encourage “defensive reporting”. 
The current duties to report, especially 
Rules 7.8 (Code for Individuals) and 
Rule 3.10 (Code for Firms) which 
provide for “bringing matters to the 
attention of the SRA in order that it may 
investigate”, achieve the very objective 
that the SRA is seeking to avoid. 

Firms are petrified of being criticised 
for failure to report “promptly” so this 
fear inevitably leads to over-reporting. 
In addition, the rules are being used 
extensively as a tactic in litigation 

and/or partnership and employment 
disputes. Threats to report to the SRA 
are being relied upon in a way that 
was not intended. Reports to the SRA 
are also becoming more complex and 
therefore more time consuming to 
investigate. The SRA needs to issue 
detailed guidance on what it does 
and does not require of firms and to 
deal robustly with firms who use the 
reporting regime as a litigation tactic. 
Until then the SRA will continue to 
be overloaded with reports and the 
problem continues.

9.  ANTI-MONEY LAUNDERING 
OBLIGATIONS 

According to the SRA, approximately 
6,500 firms fall within the ambit of the 
Money Laundering, Terrorist Financing 
and Transfer of Funds Regulations 
2017 (MLRs). As a “professional 
supervisor” for anti-money laundering 
purposes, the SRA is required to report 
to HM Treasury progress in ensuring 
that those it regulates are compliant. 

The pressure applied 
to the SRA will 

inevitably mean tighter 
checks and controls on 
the firms which fall into 

the MLRs’ net. 
Many firms will already be aware that 
the SRA has conducted reviews to 
check levels of compliance with regard 
to the requirement on firms to have 
a risk assessment in place to identify 
and assess the firms’ risks of money 
laundering and terrorist financing. In 
2019 it discovered that a fifth of the 400 
firms it contacted did not have a risk 
assessment in place. 

As a follow up, the SRA then contacted 
all in-scope firms and asked them to 
make a declaration that they had a 
risk assessment in place which was 
compliant. Following a patchy response, 
the SRA in the last 12 months 
conducted 85 firm visits and 168 desk 
based reviews to take a closer look 
at compliance. These revealed that 
some firms have continued to have 
inadequate risk assessments in place 
whilst other firms have poor client due 
diligence and checks on funds. Other 
issues uncovered were poor staff 
training and supervision.

Given the SRA’s reporting 
responsibilities as a regulator, this is 
an issue where pressure will continue 
to be applied to firms and, given the 
extensive publicity surrounding it, there 
is likely to be little quarter given for 
failure to comply in 2022.

10.  UNCLAIMED CLIENT 
ACCOUNT BALANCES

And finally, this is an old chestnut but, 
from questions at the recent COLP 
COFA conference, it is obvious that 
firms are still not entirely clear about 
the procedure for dealing with them. 
The first point to highlight is that 
the effective closure of files when a 
matter is concluded and the proper 
accounting for money held at closure 
should minimise the circumstances in 
which these balances appear in client 
account. It is a requirement of the 
Accounts Rules that money must be 
returned promptly to the client when 
there is no longer any need to hold it.

There will, however, always be 
circumstances in which clients move 
and fail to retain contact. Again, this 
can be minimised by setting out in your 
terms of business that the client should 
inform you of any change of contact 
details. 

When contact is lost and the balance 
in any individual case is £500 or less 
there are “prescribed circumstances” in 
which the Accounts Rules allow firms to 
withdraw these small balances. These 
circumstances are not contained in 
the rules themselves but in a separate 
SRA statement which can be found 
on its website with the Standards and 
Regulations. This emphasises the fact 
that they are mandatory. The following 
must be complied with:

•  The balance must be paid to a charity 
of the firm’s choice

•  Reasonable steps to trace the 
rightful owner must be taken. What is 
reasonable will depend to a large extent 
on the amount held and the age of 
the balance. The steps taken must be 
recorded.

•  Details must be kept on a central 
register of the client (or rightful owner), 
the charity chosen (and receipt for the 
money) plus any indemnity provided 
against the return of the true owner.

•  Any costs associated with any search 
for the owner cannot be deducted from 
the amount transferred. 

Reporting accountants can ask to view 
a firm’s register of balances transferred 
in this way. If this has not been kept 
in accordance with the prescribed 
circumstances, this could lead to a 
qualified report.  

For sums over £500, application must 
be made to the SRA on the appropriate 
form.


